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Litigation Overview
A Long History of Challenges to 
Insurers’ Exercises of Discretion in 
Setting COI Rates



MULTIPLE WAVES OF LITIGATION

� Initial Wave – DAC Tax Litigation
�Challenges to rate increases prompted by insurers’ effort to 

restore expected profitability in response to change in 
federal law regarding tax treatment of acquisition charges

�Second Wave – Experience-Prompted Rate 
Increases
�Challenges to rate increases prompted principally by 

material changes in insurers’ future expectations re pricing 
assumptions

�Third Wave – Non-Increase Challenges
�Challenges to insurers’ methodology in setting initial, never-

changed rates



MULTIPLE WAVES OF LITIGATION

�Current Wave – 2015 to Present
�Two genres

1. Challenges to rate increases by various insurers 
announced and/or implemented beginning in 2015 

2. New iteration of non-rate increase suits, not only 
challenging methodology used to set initial rates, 
but alleging insurers failed to reduce rates despite 
alleged improving mortality

�Dozens of lawsuits have been filed in each genre



LITIGATION PRESSURE POINTS
�Breach Of Contract Theories –

�What Does the Contract Say? 

• How classes need to be considered

1. On a basis that does not discriminate unfairly 
within any class of insureds? 

2. On a uniform basis for all insureds in the same 
class?

• No redistribution of past gains or recoupment of 
prior losses



LITIGATION PRESSURE POINTS

�Breach Of Contract Theories –
�What Does the Contract Say? 

• References to pricing/experience 

• Is the relevant language set forth in 

1. “Classification” clause?

2. “Determination” clause?

3. “Change” clause?

4. Single-factor form?

5. Multi-factor form?



LITIGATION PRESSURE POINTS

�Breach Of Contract Theories –
�What Does the Contract Say? Pricing/experience factors

• Yue v. Conseco Life Ins. Co. (Yue I) (C.D. Cal. 2011)

• Relevant Policy Language: “Current monthly cost 
of insurance rates will be determined by the 
Company based on its expectation as to future 
mortality experience.”

• Court: Clause did not allow insurer to consider 
lapse rates and other factors that contributed to 
mortality expenses.



LITIGATION PRESSURE POINTS

�Breach Of Contract Theories –
�What Does the Contract Say? Pricing/experience factors  

– Meaning of “based on”

• Norem v. Lincoln Benefit Life Co. & Thao v. Midland 
Nat’l Life Ins. Co. (7th Cir. 2013) 

• Relevant Policy Language (Norem): “… The cost of 
insurance rate is based on the insured's sex, issue 
age, policy year, and payment class. The rates will 
be determined by us, but they will never be more 
than the guaranteed rates. …”

• Court: “Based on” read expansively; not 
unreasonable to consider profit as a secondary 
factor in calculating the COI rate.



LITIGATION PRESSURE POINTS

�Breach Of Contract Theories –
�What Does the Contract Say? Pricing/experience factors 

– Meaning of “based on”

• Fleisher v. Phoenix Life Ins. Co. (S.D.N.Y. 2014)
• Relevant Policy Language (example of one subject form): 

“… Any change in rates will be based on a change in Our 
expectations of future investment earnings, mortality, 
persistency, and expense/administrative costs.  ...”

• Court: “Based on” read narrowly, but “investment earning” 
read broadly to allow consideration of policy value. “[B]y 
taking Policy Values into account in its calculation of its 
‘expectations of ... investment earnings,’ [the insurer] did not 
rely on impermissible factors [because] Policy Values are a 
logical thing to consider when predicting expected 
investment earnings.”



LITIGATION PRESSURE POINTS
�Breach Of Contract Theories –

�What Does the Contract Say? Pricing/experience factors  
– Meaning of “based on”

• Vogt v. State Farm Life Ins. Co. (W.D. Mo. 2018) (8th 
Cir. appeal pending)

• Relevant Policy Language: “These rates for each policy year are 
based on the Insured's age on the policy anniversary, sex, and 
applicable rate class. … Such rates can be adjusted for projected 
changes in mortality but cannot exceed the maximum monthly 
cost of insurance rates. ...”

• Court: Denied insurer’s summary judgment motion, rejecting 
argument that the COI rate provision allows it to consider non-
mortality factors (such as profit) when setting the rate. In 
distinguishing 7th Circuit’s analysis, the Missouri district court 
pointed to the Vogt policy reference to “mortality,” and the lack of 
the same in the Norem policy.



LITIGATION PRESSURE POINTS
�Breach Of Contract Theories –

�What Does the Contract Say? Pricing/experience factors  
– Other formulations

• Feller v. Transamerica (C.D. Cal. 2016)
• Relevant Policy Language (example of one subject form): “… Any 

change in the monthly deduction rates will be prospective and will 
be subject to our expectations as to future cost factors. Such cost 
factors may include, but are not limited to: mortality; expenses; 
interest; persistency; and any applicable federal, state and local 
taxes. ...”

• Court: Regarding claim that insurer breached policy terms by 
increasing MDR to avoid obligation to pay credited interest, 
dismissing claim as to the policies including the “interest” factor, 
since under such a provision it was wholly implausible to allege 
that consideration of credited interest was prohibited, but as to the 
others, allowed the claim to proceed.



LITIGATION PRESSURE POINTS
�Breach Of Contract Theories –

�What Does the Contract Say? Maximum guaranteed rates

• Baymiller v. Guarantee Mut. Life (C.D. Cal. 2000)
• Relevant Policy Language: “The cost of insurance rates for the 

initial Specified Amount and for each Specified Amount Increase 
is based on the sex, attained age and rating class of the Insured. 
... The guaranteed cost of Insurance rates are shown in the Table 
of Guaranteed Maximum Cost of Insurance Rates. The Company 
may use cost of insurance rates that are lower than the 
guaranteed rates.”

• Court: Insurer had “total discretion” to set COI rates based on 
profit and other considerations that are not specifically identified 
in the contract: “[T]he policies explicitly state that Defendants 
‘may use cost of insurance rates that are lower than the 
guaranteed rates’ . . . . In other words, Guarantee Mutual had the 
discretion to consider more than the Plaintiff’s sex, age and rating 
class.”



LITIGATION PRESSURE POINTS
�Breach Of Contract Theories –

�What Does the Contract Say? Maximum guaranteed rates

• Maxon v. Sentry Life (W.D. Wis. 2019)
• Relevant Policy Language: “... We will determine the current mortality rates 

based on our expectations as to future mortality experience. Any change in 
mortality rates will apply to all insured of the same mortality class. In no case 
will mortality rates for an insured in a standard mortality class ever be 
greater than those shown in the Table of Guaranteed Maximum Mortality 
Rates in this policy. Such guaranteed rates are based on the 1958 
Commissioners Standard Ordinary Mortality Table …”

• Court: Dismissed “failure to reduce” breach of contract claim: “[U]nless the 
rates were ‘utterly unrelated’ to mortality or the enumerated factors, the 
insurer’s failure to closely track fluctuating mortality expectations did not 
constitute a breach of contract.”  Insurer “never assessed charges that 
exceeded its guaranteed rates. And because the guaranteed rates were 
drawn from CSO mortality tables, which in turn were approved by regulators 
for use in actuarial reserving, it was difficult to characterize [the rate] ... as an 
inflated figure over and above what he identifies as ‘mortality experience.’”



LITIGATION PRESSURE POINTS

�Fraud And Misrepresentation Theories –
�Notice and Other Increase-related Communications

�Sales and Marketing Materials 

• Illustrations

• Consumer brochures

• Disclosures



LITIGATION PRESSURE POINTS

�Fraud And Misrepresentation Theories –
�Brach Family Found., Inc. v. AXA Equitable Life Ins. 

Co. (S.D.N.Y. 2016, 2018) 

• Dismissing the claim that insurer violated NY Ins. 
Law § 4226 because the plaintiff failed to identify 
any specific illustration, annual statement, or 
interrogatory that was misleading and, therefore, 
failed the heightened pleading standard; however, 
the claim as amended survived subsequent 
dismissal motions.  



LITIGATION PRESSURE POINTS
�Other Theories –

�Couch v. Wilco Life Ins. Co. (S.D. Ind. 2019)
• Dismissing breach of contract claim where the allegations 

suggested insurer “increased planned premiums” and “relied upon 
impermissible factors in raising COI rates,” where the COI rate 
provision did not identify any factors applicable to such changes. 

�Hancock v.  Americo Life & Annuity Ins. Co. of North Am. 
(4th Cir. 2020)

• Affirming district court’s dismissal of complaint, including breach of 
contract claim: “We have reviewed the policy and conclude that 
the district court correctly determined that, reading the policy as a 
whole, Defendants were permitted under the policy’s terms to 
require Hancock to pay increased premiums if the cost of 
insurance became greater than the cash value of the policy. The 
district court therefore correctly dismissed Hancock’s claim for 
breach of contract.” 



OTHER LITIGATION ISSUES/TRENDS

�Class Certification Rulings In The Current Wave –
�Taylor v. Midland Nat. Life Ins. Co. (S.D. Iowa 2019)   

• Class certification denied due largely to choice of law 
considerations, as insurer both highlighted states allowing 
extrinsic evidence to prove the meaning of contract terms and 
provided evidence relevant to the interpretation of the subject 
contract provision, through agent declarations. 

• The court recognized the declarations’ import: “If, during the 
sale of one of the Class Policies, an agent explained [COI] 
charges in the manner excerpted above, the customer could 
conclude that such factors are weighed when calculating the 
Risk Charge for his or her policy.  Thus, while somewhat 
general, the explanation could impact a customer’s 
understanding of the Risk Rate Provision.”   



OTHER LITIGATION ISSUES/TRENDS

�Settlements In The Current Wave –
�Non-increase rate determination challenges – 2 

nationwide class settlements  

�Rate increase challenges – 2 nationwide class 
settlements  

�Alternative, flexible approaches  

�Departure from total roll-back model seen in earlier rate 
increase class settlements

�Impact of life settlement investor opt-outs
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Actuarial 
Considerations 
in COI Litigation 
An Overview



Actuarial issues are commonly 
prominent in COI litigation matters

• Changes in COIs generally considered to be changes in 
non-guaranteed elements, guided by ASOP 2 and 
actuarial judgment.

• Quantifying amounts of COI changes may follow the 
approach articulated in issuer’s Redetermination Policy, 
which may contain actuarial concepts.

• The calculation of specific COI change amounts can be 
an actuarial exercise, involving projections of future 
profits/cash flows.



Actuarial Guidelines Can Come Into Play 
in Shaping Approaches to COI Changes

Non-Guaranteed Charges or Benefits for Life Insurance Policies and Annuity ContractsASOP2:

Analysis of Life, Health, or Property/Casualty Insurer CashflowsASOP7:

Data QualityASOP23:

Compliance with the NAIC Life Insurance Illustration Model RegulationASOP24:

Credibility ProceduresASOP25:

Pricing of Life Insurance and Annuity ProductsASOP54:

ModelingASOP56:

Actuarial Communications and Expert Testimony by Actuaries
ASOP41/

ASOP17:
And, of course

(*)

(*)



Approaches to COI Changes can and do Vary         

Sample 

Comparison

Calculation as of a Redetermination Date for Specified Inforce Policies:

Present Value of Future Profits/Cashflows using Baseline Assumptions
A

Redetermination Date

Present Value of Future Profits/Cashflows using Current Assumptions
B

BAShortfall if           — is positive



Approaches to COI Changes can and do Vary

Develop revised COI scale

Calculate a prospective COI scale that applies to specified policyholders 
such that the Present Value of Future Profits as of the Redetermination 
Date under Current Assumptions = C

Are less than or equal to the Present Value of Future Profits as of the 
Redetermination Date based on Baseline Assumptions = A

For corresponding classes of policyholders

Possible patterns of COI changes may include a level percentage 
change, or may vary by issue age, duration, or attained age, among 
other possibilities.



Assumption Considerations 
that May Arise in COI Changes

What are Baseline Assumptions (to extent they are used)?
• Original pricing

• Assumptions as of last redetermination

• Other (ex.,if pricing unavailable/unreliable, acq. of business, among others)

A.

What are the Current Assumptions for COI Changes?
• Company’s best estimates as to future experience

• Consideration of relevant past experience

• Actuarial judgment as to applicability of experience (e.g., AIDS)

B.

Significant amounts of actuarial judgment involved, 
resulting in a range of reasonableness

C.



Examples of Assumptions that 
May be Considered by Actuary

• Premium Funding 

• Mortality

• Reinsurance

• Surrenders (including anti-selective lapses)

• Discount Rates

• Investment Returns

• New York Regulation 210 applicability

Depending on Contract Language and Other Things, Consider :



In Some COI Change Litigation, the Subject of 
Illustrations has Arisen

A question: at what point (if ever) does a COI change need to be 
reflected in illustrations?

From an actuarial perspective, assumption basis for NGE 
redeterminations and illustration testing are different

• Illustrations (recent historical experience—FMI disallowed)

• Redetermination (future expectations)

Considerations may differ between sales and inforce illustrations

• Recognize differences in state law illustration standards

• Relevance of ASOP 24 provisions



The Topic of Class

The Issue: What group of policyholders is subject to the COI 
redetermination?

Contractual language and/or Redetermination Policy may be relevant  
for identifying classes for purposes of redetermination of non-guaranteed  
elements 

Class may not be synonymous with risk class

ASOP 2 provides guidance

• Defines policy class: “A group of policies considered together for 
purposes of setting non-guaranteed charges or benefits”

• Permits combining of classes



Some Litigation Related to Alleged  
Failure of Insurers to Decrease COIs

Allegations of 

improvement in mortality
Plaintiff arguments that 

COI rates can only cover 

mortality costs

Contractual language can 

be important

Future expectations govern COI 

changes—will future mortality 

experience improve faster than 

anticipated? Effects of new 

underwriting?

Difficulty in quantifying 

damages in scenarios 

where COIs weren’t 

changed
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